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1. Introduction

I aim to reconcile Joseph Raz’s Pre-emption Thesis with the truism that the law
does not require its norms to be followed for specific reasons. I begin by presenting the
truism, then introduce the Pre-emption Thesis, explaining why it seems to conflict with
the truism. Next, I present some of Raz’s remarks on the matter and show how the Pre-
emption Thesis can be reconciled with the law accepting that its directives are followed
for any reason. I argue that the truism can be interpreted in two ways, following HLA
Hart’s distinction between having an obligation and being obliged®. According to one
interpretation, it is a truism. According to the other, it is a disputed claim. I show that only
the disputed claim is incompatible with the Pre-emption Thesis.

2. A Truism About the Law

According to Raz, it is a truism that the law accepts conformity with legal norms
for reasons other than recognizing their validity, such as convenience or prudence®.
Immanuel Kant uses this truism to distinguish between ethics and law within the broader
category of morality*. According to Kant, the law requires only that our actions or our
condition can coexist with the freedom of everyone according to a universal law®. The
satisfaction of this principle does not depend on adopting it as an internal principle of
conduct. After all, anyone can be free even if I do not care about their freedom or even
take pleasure in its obstruction, as long as I do not obstruct their freedom with my external
actions®.

Other authors do not have a principled argument like Kant's to explain the
truism.” Their claim, like Raz’s, is phenomenological. However, some argue against Kant
that there could be no duty, whether ethical or legal, to act for certain reasons since we
cannot choose our motives:

It is not the case that T can by choice produce a certain motive (whether this be an
ordinary desive or the sense of obligation) in myself at a moment’s notice, still less
that T can at a moment's notice make it effective in stimulating me to act. I can act
from a certain motive only if T have the wotive; if e

m in 1 , the most T can do is to
cultivate it by suitably divecting wy attention or by acting in certain appropriate
ways so that on some future occasion it will be present in me, and T shall be able
to act frowm it. 1

7 prasent duty, therefore, cannot be to act here and now from it.8

If David Ross’s argument is sound, then not even a principle of virtue could
require us to act for the recognition of its validity. At most, a moral principle could require
us to cultivate certain motives for the future. This argument is essentially repeated by
Michael Moore,’ who asserts that there are no norms that are sources of reasons for acting
for certain reasons rather than others, and followed by N. P. Adams*.
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3. The Pre-emption Thesis and Its Apparent Conflict with the Truism

Although Raz accepts the truism about law, the claims of Adams, Alexander,
Essert, Hershovitz, and Moore, referenced in the previous section, were presented as
criticisms of him. To these, similar objections from Heidi M. Hurd" and Margaret Martin'>
are added, arguing that Raz erred in claiming that the law requires pure intentions. What
is the basis for these criticisms?

According to Raz, the law is a normative system that necessarily claims
legitimate authority®®. A legitimate authority is a justified authority, meaning there are
sufficient reasons to accept it'*. Requirements issued by legitimate authorities create
obligations'. They are moral obligations, not merely legal ones, which would be trivial®s.
Initially, Raz employed the concept of protected reasons'’, inherent in any obligation,'® to
analyze directives from authorities. A protected reason is a first-order reason for an action,
protected by an exclusionary reason to disregard opposing reasons. This suggests a
conflict with the truism about law, as exclusionary reasons are reasons not to be motivated
by certain reasons®. If, by issuing directives, legal authorities necessarily claim to create
protected reasons for those to whom these directives are addressed, then legal authorities
require subjects not to be motivated in certain ways, and not merely to perform the
prescribed actions.

Things seem worse for Raz when he uses the concept of pre-emptive reasons to
elucidate authoritative requirements. The Pre-emption Thesis states that “the fact that an
authority requires performance of an action is a reason for its performance which is not
to be added to all other relevant reasons when assessing what to do, but should exclude
and take the place of some of them”” Protected reasons exclude only motivation by
certain reasons contrary to the action, while pre-emptive reasons also exclude favorable
reasons. Raz* realizes that because an authoritative requirement as a first-order reason is
based on pre-existing reasons also favorable to the action, if authoritative requirements
were added to those favorable reasons, they would be counted twice. Therefore,
authoritative requirements should take their place. Here lies the problem: Raz is arguing
that the law requires its norms to be followed for the right reasons, namely, for the norms
themselves, as in actions out of duty in Kantian ethics.

It is true that later, Raz revised his thesis, stating that preemption affects only
reasons contrary to the directives of authorities??. According to this revision, we can act
for the reasons that are winning in the authority's argument. However, this revision does
not resolve the issue of double counting. Stephen Perry notes this point and adds another
difficulty: how could we act on the winning reasons without knowing that they outweigh
or are stronger than the losing reasons®? We would have to weigh the reasons and act
based on that weighing. Thus, no reason would be excluded; we would not act on the
losing reasons simply because they are outweighed. This being so, in what follows, I accept
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Perry's criticism of Raz's revision and maintain the original formulation of the Pre-
emption Thesis as the consistent one.

4. Some Observations by Raz

Other considerations by Raz addressing this problem appear in his response to
Moore’s claim that we cannot act for exclusionary reasons because we cannot choose the
reasons for which we act®*. Raz states that he tends to agree that we cannot choose to make
a belief in a reason for an action the cause of that action®. This aligns with an often-
overlooked observation by Kant:

In fact, it is absolutely impossible by means of experience to make ont with
cormplete certainty a single case in which the maxim of an action otherwise in

]

conformity

ith duty rested simply on moral grounds and on the representation
of one's duty. It is indeed sometimes the case that with the keenest self-
examination we find nothing besides the moral ground of duty that could have
been powearful enough to move us to this or that good action and to so great a
sacrifice; but frovn this it canmot be inferred with certainty that no covert impulse
of self-love, wnder the mere pretence of that idea, 5 not achnally the real
determining canse of the will; for we like to flatter ourselves by falsely attriboting
to ourselves a nobler motive, whereas in fact we can never, even by the most
strenuous self-examination, get entively behind onr covert incentives, since, when

moral worth is at issue,

1t conrts is not actions, which one sees, but those inner
principles of actions that one does not see.”

That is, according to Kant, the original target of this type of criticism, not only
can we not simply make certain beliefs our motives, but we also cannot be certain of what
truly motivated us. Thus, we should not confuse having reasons to act for certain reasons
with choosing our motives. That is why Raz distinguishes between not being able to
choose motives and not being able to control motives.

Drawing an analogy with reasons for beliefs, we cannot choose what we believe,
but we can control our beliefs by checking evidence, investigating further, paying
attention to criticism, etc. In other words, just because we cannot choose our beliefs does
not mean we are merely afflicted by them. Thus, our partial control over what causes our
actions is our control over our beliefs.?” Raz aligns with Kant, treating this notion of control
as a form of submission of the active part of the self to the laws of rationality, rather than
as the absence of constraints®. In short, if we are capable of acting for reasons, the motives
for our actions are not compulsions that simply occur to us and necessitate our actions as
their effects. Consequently, the ability to act for reasons already involves the ability not to
act for certain reasons if there is a reason not to.

However, Raz’'s reply to a specific argument that the law does not require
conformity with its norms for certain reasons, the argument based on our inability to
choose our motives, while crucial for the viability of the Pre-emption Thesis, is not enough
to avoid the conflict between that thesis and the truism about the law. After all, even if it
is not due to our inability to choose what motivates us that the law accepts any reason for
conformity, it still accepts any reason. Therefore, the problem of reconciling the Pre-
emption Thesis and the truism remains.

5. Reconciling the Pre-emption Thesis with the Truism
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Let us consider examples of purported mala per se, where the prohibition of
conduct in the law claims to replicate a moral prohibition. In these examples, either
abortion is morally permitted or prohibited. When the law prohibits it, it assumes morality
also prohibits it. Maria has been trying to conceive for 10 years. After many treatments,
she succeeds and fears a miscarriage. Maria lives in a country where abortion is legally
prohibited. Her conduct in maintaining the pregnancy is in accordance with the law but
not motivated by it. From the perspective of the legal authority, there is nothing to contest
in Maria’s case. The reason why Maria complied with the legal norm is acceptable. This
conclusion derives from our truism. Sonia, on the other hand, secures a job she has
dreamed of and discovers she is pregnant. Fearing the pregnancy will hinder her career,
she considers an abortion. However, her country is strict with abortion practitioners, so
she decides to carry the pregnancy to term due to the threat of sanction. From the
perspective of the legal authority, the reason why Sonia complied with the legal norm is
also acceptable. This conclusion also derives from our truism.

Now, given Maria’s and Sonia’s cases, how can we accept the Pre-emption
Thesis, which requires us to replace our judgment with that of the authority? We cannot
answer this if we start with Maria’s case, where there is no reasoning preceding the agent’s
omission of the action. In most cases of mala per se, there is no deliberation. The ideal
situation is precisely this: a well-formed moral person, under ordinary life circumstances
and minimally favorable social and material conditions, does not seriously consider the
possibility of committing a malum per se. There is no reason for an authority to want it to
be different; that is, to want a person to consider their reasons for practicing or refraining
from the evil they are not inclined to practice. The answer arises from analyzing cases like
Sonia’s, where there is deliberation.

The authority needs to offer reasons to dissuade those who deliberate. After all,
the conduct is not optional from the authority’s perspective. The crucial point is whether
the threat of sanction, an acceptable reason for the conformity of conduct with the legal
prescription, can be the only reason offered by the legal authority. If it were, it would be
impossible to attribute legitimacy to the authority. The authority would be on par with a
mobster who offers, as the only reason for an action, the unique opportunity for the agent
to keep their legs intact by performing it. Thus, what are the options? The correctness of
the norm’s content, i.e., its justification, is the first alternative that comes to mind. The
threat of sanction would be necessary only to dissuade the wicked.

The problem is that Sonia disagrees. Sonia does not simply think it is worth
committing an immorality for her career. Sonia believes that having an abortion is morally
permitted. And now? It is not up to the authority to prove her wrong or persuade her of
her moral error. If that were the case, it would not be a relationship of authority. The
supposed authority would be on equal footing with Sonia. Claiming legitimate authority
means claiming the moral privilege of having the final say in cases of disagreement about
the existence and configuration of mala per se. This means an authority can only claim
legitimacy if it asserts that its deliberation should prevail over ours. That is why the Pre-
emption Thesis states that we have an obligation to replace our own deliberation with that
of the authority, making the legal norm a reason for action that takes the place of some
other reasons.

Note that, even without the high probability that the threat of sanction would
materialize in her case, Sonia could have concluded that, after all, the pregnancy would
not hinder her career. Thus, she would comply with the legal norm, but only because that
is what she, coincidentally, thinks she should do. From the perspective of an authority that
claims to be morally legitimate, Sonia’s behavior would be morally illegitimate due to her
indifference to its right to decide. This indifference is not demonstrated by Maria. Because
the possibility of having an abortion does not even occur to her, in the terms of the Pre-
emption Thesis, Maria is not “assessing what to do’. Therefore, it is only Sonia’s
indifferent behavior that violates an obligation contained in the self-image of the law. It
would make no sense for an entity to consider itself to have the authority to have the final
say in moral decisions, even imposing sanctions on those who disagree, all in a morally
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legitimate manner, while considering indifference to its decisions morally acceptable. The
fact that this indifference is not sanctionable does not suggest otherwise. Hart has shown
that we can have obligations without being obliged to fulfill them”. An obligation depends
on the existence of a norm prescribing an action or omission, rather than on the threat of
negative consequences for deviating from that norm. Such an action prescribed by a norm
can be internal, like the act of replacing one’s own deliberation with that of another
prescribed by the Pre-emption Thesis. Thus, our truism about the law only tells us that the
law does not oblige us to act for the right reasons. In other words, the law does not enforce
motives. It does not follow that the law cannot claim that we have an obligation to act for
the legal norm governing the matter when considering what to do.*

6. Conclusion

The law accepts any reason for the external conformity of conduct to its
prescriptions. This truism means that the law does not sanction those who conform to its
decisions for the wrong reasons. This implies only the absence of enforcement of a
presumed moral obligation in every legal obligation. Because the law imposes itself,
claiming legitimacy means asserting that the citizen has an obligation to replace their own
deliberation with that of the authority when there is a mandatory norm. Therefore, the law
offers this obligation as a reason for conformity with its norms, not just the threat of
sanctions. One way to challenge this conclusion is to argue that the law does not claim
moral legitimacy at all. In this essay, I have not provided enough evidence to support this
premise. My argument has been that a given truism about the law is not enough to dismiss
the Pre-emption Thesis implied by the notion that the law necessarily claims legitimacy.
The truism and the thesis can be reconciled.
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